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REPLY BRIEF OF PETITIONERS, COUNTY OF KANKAKEE
AND EDWARD D. SMITH

NOW COMES Petitioners,COUNTY OF KANKAKEE andEDWARD D. SMITH, and

as andfor theirReplyBrief, respondingto thebriefs filed by Town and CountryUtilities, Inc.

andCity ofKankakee,stateasfollows:

INTRODUCTION

On January9, 2004, Respondents,Town and CountryUtilities, Inc. (T&C) andCity of

Kankakee(City) filed briefs in responseto the initial brief filed by the County of Kankakee

(County),which wasadoptedin its entiretyby WasteManagementof Illinois, Inc. In its brief,

theCity adoptedandincorporatedtheportionsofT&C’s briefrelatedto the City’s jurisdictionto

hearthe applicationandtheCity’s findings with respectto criteriaii and viii. Therefore,where

theCountymakesreferenceto T&C’s brief on thoseissues,thosereferencesarealso relatingto

the City’s brief, which adopted and incorporated such arguments. With respectto the

fundamentalfairnessissue,the City draftedits own argument,andthe Countyrespondsto both

T&C’s briefandtheCity’s briefon thatissue,assetforth morefully below.

ARGUMENT

I. THE CITY OF KANKAKEE LACKED JURISDICTION TO CONSIDER THE
LANDFILL SITING APPLICATION.

A. T&C’S 2003 APPLICATION WAS SUBSTANTIALLY THE SAME AS
T&C’S 2002 APPLICATION, WHICH WAS DISAPPROVED BY THE
IPCB.

As set forth in section39.2(m) ofthe Illinois EnvironmentalProtectionAct (Act): “An

applicantmay not file a requestfor local siting approvalwhich is substantiallythe sameas a

requestwhich wasdisapprovedpursuantto a finding againstthe applicantunderanyof criteria

(i) through (ix) of subsection(a) of this Sectionwithin the preceding2 years.” 415 ILCS

5/39.2(m). Despite this provision, T&C filed an application on March 7, 2003 that was

2
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substantiallythe sameasan applicationit filed on March 13, 2002, which wasdisapprovedby

theIllinois Pollution ControlBoardfor failing to satisfycriterionii.

T&C attemptsto arguethat section39.2(m) doesnot precludeits 2003 Application for

two reasons. First, T&C contendsthat a “disapproved”application can only be one that is

disapprovedby the local siting authority. Second,T&C contendsthat its 2003applicationis not

substantiallythe sameasits 2002 application. For the reasonsset forth below, both of these

argumentslack merit.

Turningto T&C’s first argument,it is clearthat section39.2(m)precludesthefiling of a

subsequentapplicationif anybody orcourt disapprovesof theapplicationfor failing to satisfy

the criteria setforth in 3 9.2(a) of the Act. This is truebasedon theplain languageof section

39.2(m),which refersto an applicationthat was “disapprovedpursuantto a finding againstthe

applicantunderany ofthe criteria (i) through(ix) of subsection(a) of this Section.” 415 ILCS

5/39.2(m).Nothing in section39.2(m)providesthat theapplicationmustbedisapprovedby the

local siting authority, asT&C contends. If the legislaturehad intendedthat to be the case,it

surelywould havespecifiedasmuchandspecificallyprovidedthat only disapprovalfroni a local

sitingauthoritywould precludethe filing of anewapplication. However,the legislatureclearly

did not so provideand, instead,set forth that any disapprovalbasedon “a finding againstthe

applicant”that anyofthe criteriacontainedin 39.2(a)oftheAct wasnot metwould precludethe

filing of anewapplicationthatwassubstantiallythesamewithin 2 years.

It is clear that in Town & CountryI, PCB 03-31, 33, 35 (Jan. 9, 2003),the Illinois

Pollution ControlBoard (Board) disapprovedT&C’s applicationpursuantto its finding against

T&C that criterionii of section39.2(a)wasnot met. Basedon that finding, T&C wasprecluded,

pursuantto section 39.2(m), from filing its application in 2003. In fact, this Board has
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previouslyimplied that disapprovalby the Board of a siting application will trigger section

39.2(m)of theAct. SeeTurlek v. Village ofSummit,PCB 94-19,21, 22 (May 5, 1994) (noting

that section39.2(m) wouldhaveappliedif theBoardhadfoundthattheapplicantfailed to satisfy

the statutory criteria); Slatesv. Illinois Landfills, Inc. PCB 93-106 (Sept. 23, 1993) (dissent)

(noting that the Board’s reversalof siting approvalpursuantto criterion i triggered section

39.2(m) and precluded the applicant from reinstituting its application for two years).

Furthermore,T&C hasadmittedin its own briefthat theBoard can “disapprove” an application

after it hasbeenapprovedby the local siting authority. SeeT&C’s Brief, p. 93 (arguing that

WasteManagementdid not receive“approval” of its applicationbecausethelocal decisionwas

reversedby the Board).

It is well-settledthat in interpretingstatutes,courtsmustrely on theplainmeaningofthe

languagecontainedtherein. SeeLaidlaw WasteSystems,Inc. v. Pollution ControlBoard, 230

Ill.App.3d 132, 135, 595 N.E.2d 600, 602 (5th Dist. 1992) (examiningthe plain languageof

section3 9.2(m) and finding it to be clear andunambiguous). Theplain meaningof the word

“disapprove” is “to passunfavorablejudgmenton; to refuseapprovalto; reject.” Webster’sNinth

New CollegiateDictionary, 359 (1985). Clearly, theIllinois Pollution ControlBoard, asa body

with expertisein landfill siting, is given the taskof approvingor disapprovingapplicationsby

reviewingthedecisionsoflocalhearingbodiesto determineif the local decisionmakersproperly

grantedor deniedsiting approval to a particular applicant. In its task of reviewing such

applications,theBoardis not simplyan appellatereviewerbut, rather,holdsexpertisein thearea

oflandfill siting thatit usesto approveordisapprovelandfill sitingapplications.Pursuantto the

plain meaning of “disapproved”, T&C’s 2002 application was “disapproved” by the Illinois

Pollution ControlBoardin Town & CountryI becausethe Boardfoundthat the applicationdid

4
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not meetthecriterion set forth in section39.2(a)(ii)and, therefore,passedunfavorablejudgment

on that application, rejectedthat application and refusedto approvethat application. That

disapprovalprohibitedT&C from filing its 2003 application,whichwassubstantiallythesameas

its disapproved2002application.

Turning to T&C’s second argument, it is clear that T&C’s 2003 application is

substantiallythe sameasits 2002application. In fact,T&C’s contentionthat its 2003 application

is not substantiallythe sameas its 2002 application is not even supportedby T&C’s own

witnesses.While T&C relieson thetestimonyofDevinMoosefor supportof its contentionthat

its applicationis differentfrom its previousapplication,T&C fails to point out that DevinMoose

admittedthat the2003 applicationproposeda landfill with thesamelegal description,the same

size, thesamecapacity,thesamedaily tonnage,thesamewastefootprint, the samestormwater

managementplan, the sameclosureand post-closurecareplan, the samedescriptionof the

operatingexperienceof the operator,the samegeotechnicalanalysis,the sameinwardgradient

design,the samecomposite liner (with the exceptionof an optional feature), the samefinal

contoursandcoverconfigurations,the sameexcavationand liner grades,and the sameaverage

thicknessofthe structuralfill aswascontainedin the2002application. T&C II, 6/26/03Tr. Vol.

3-A, 28-33.

Theslight differencesin the 2002 and 2003 applicationspointedout by Mr. Mooseare

overshadowedby Mr. Moose’sadmissionthat the design,location and operatingplancontained

in the 2003 applicationwere either exactly the sameas or substantiallythe sameas those

containedin the 2002 application. T&C II, 6/26/03 Tr. Vol. 3-B, 36. T&C’s other witness,

David Daniel, agreedwith Mr. Moose’s conclusion that the design of the landfill was

substantially the same, the location of the landfill was exactly the same and the plan of

5
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opeTationswassubstantiallythesameastheapplicationfiled in 2002. T&C II, 6/26/03Tr. Vol.

3-B, 117. BecauseT&C’s own witnessestestifiedthatthe2003 applicationwassubstantiallythe

sameas its 2002 application,it wasclearly againstthe manifestweight ofthe evidencefor the

CityCouncil to find otherwise.

SincetheundisputedevidenceestablishesthatT&C filed anapplicationin 2003 that was

substantiallythesameastheapplicationit filed in 2002,pursuantto section3 9.2(m) oftheAct,

the KankakeeCity Council (City Council) had no jurisdiction to consider T&C’s 2003

application.

B. T&C FAILED TO SEND PROPER 39.2(b)NOTICES TO ALL OWNERS
OF THE SKATES PARCEL.

T&C contendsthat serviceon only one owner,when severalownerswerelisted .in the

authentictax records,wassomehowconsistentwith therequirementsofthe Act. However,this

is clearlynot the case. In supportof this contention,T&C relieson this Board’s ruling in Town

& CountryI, that noticeprovidedonly to Judith Skateswasappropriatebecausethetax records

were in conflict betweenvarious offices of County Government. However, the clear and

unrefutedevidencepresentedin this caseshows that no conflict existedin the tax recordsof

KankakeeCountybecausethe variousCountyofficesactuallysharesa databaseandpossessthe

samerecords. PCB II, Pet. Exs. 9, 10, H.O. Ex. 1. Therefore,this Board’s finding in Town &

CountryI cannotform thebasisfor this Boardto concludethatnoticeto Judith Skatesalonewas

adequate. Instead,this Board should find that the uncontradictedtax recordsof Kankakee

Countyrequirethat noticebeprovidedto all of theownerscontainedin the official tax records,

which T&C failedto do.

In this case, it is undisputedthat notices were not sent to the addresslisted in the

authentictax recordsfor five ofthe six ownersoftheSkatesproperty. Rather,two noticeswere
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sentto JudithSkatesat herOnargaaddress,onein hernamealoneandone in thenamesofall of

the other owners of the property, “c/o of Judith Skates”, eventhough those ownershad not

completedanychangeofaddressform establishingtheOnargaaddressastheirnewaddress.

T&C attemptsto arguethat thechangeofaddresscardprovidedby Ms. Skatessomehow

createda conflict in the authentictax recordsofKankakeeCounty. However,that is clearlynot

thecasebecausethechangeof addresscardcompletedby Ms. Skatescouldonly serveto change

heraddress,not the addressesof the otherownersof theproperty. PCBII, 12/2/03 Tr. 62. As

explainedby the ChiefCountyAssessmentOfficer for KankakeeCounty,Ms. Skatescouldnot

havechangedtheaddressesoftheother ownersofthepropertybecauseMs. Skatesdid not have

apowerofattorneyoractualauthorityto do so. Id. at62-63. T&C ignoresthis point andasserts

that becausethe changeof addressform containedthe identifying numberof the parcel, this

somehowsuggestedthat thechangeofaddressform waseffectivefor all ownersoftheproperty.

Such an argumentis nonsensical.Clearly, the changeof addressform hadto indicatea parcel

number,sothat it couldbe filed appropriately. The listing ofthat parcelnumberdid not in any

wayestablishthat thechangeofaddresswaseffectivefor anyonebut Ms. Skates,theoneowner

listed on theform.

T&C furtherassertsthat thetax recordssomehow“provide two conflictingaddressesfor

the ownersaswell as conflicting informationas to who the ownersare” of the Skatesparcel.

T&C Brief, p. 12. T&C’s contentionthat therewere conflicting addressesfor the owners of

propertyis completedunfounded. Thefact thattheauthentictax recordsshowedthattherewere

two different addressesfor thepropertyownersof the Skatesparcel,one beingthe RockFalls

addressand one being the Onargaaddress,doesnot create a conflict in the tax records of

KankakeeCounty. Rather,sucha situationis probablyquite commonbecauseownersoften do
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not reside at the same address. T&C’s contention that there was conflicting information

regardingtheownersoftheSkatesparcelis alsocompletelyuntruebecauseit is uncontestedthat

therewere six ownersof that propertylisted in the tax records,andT&C admittedasmuchby

writing eachowner’snameon asingle envelopethatwassentto JudithSkates’address.

T&C next assertsthatit wasappropriateto provide noticeto only Judith Skatesbecause

therewere flags specifyingthat tax bills and certain specific noticeswere to be sent to only

JudithSkates. This argument,however,ignorestheplain languagecontainedin section39.2(b).

Section39.2(b)requiresthat noticebe served“on theownersof all propertywithin the subject

areanot solely ownedby the applicant . . . said ownersbeingsuchpersonsor entitieswhich

appearfrom theauthentictax recordsoftheCountyin which suchfacility is to be located.” 415

ILCS 5/39.2(b). T&C would have a newrequirementwritten into this section,providing that

noticeonly hasto be sentto the ownerwho is to receivethetax bill for theproperty. However,

section39.2(b)doesnot containsucha requirement.Rather,section39.2(b)providesthat notice

be sentto ~jj personsorentitieslisted in theauthentictaxrecords. Therefore,the fact that Ms.

Skateswasdesignatedto receivethetaxbill for thepropertyhasno relevanceto thenoticethat is

requiredto be provided in a landfill siting hearing. Pursuantto the Act, suchnotice is to be

givento all owners,notjust thoseowneror ownersreceivingthetax bill for theproperty.

In supportof its positionthat onlyMs. Skatesshouldhavereceivednotice,T&C relieson

Wabash& LawrenceCounties Tax Payers and Water Drinkers’ Assoc. v. Illinois Pollution

ControlBoard, 198 Ill.App.3d 388, 554 N.E.2d 1081 (5th Dist. 1990). However,that caseis

clearly distinguishablebecausein Wabashonly one of the ownerswas listed by nameand

address. In this case,however,all of thepropertyownerswerelisted by bothnameandaddress.

T&C simply chose not to provide notice to the addressprovided for five of thoseproperty
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owners. Therefore, Wabashis not controlling and doesnot stand for the propositionthat an

applicantcansimplydecidenot to providenoticeto ownerslistedin theauthentictax records.

T&C contendsthat it would havebeeninappropriateto sendnotice to the Rock Falls

addressbecausea privateprocessserverallegedlyattemptedpersonalserviceon theRockFalls

addressand was told that noneof the listed ownerslived at that address. T&C Brief, p. 11.

However,thatprocessserverwasalso told that theowners,otherthanMs. Skates,did not live at

theOnargaaddress.PCBI, 11/6/02Tr. 286-287. Therefore,T&C’s argumentmustfail because

while T&C may have had reasonto believe that the owners did not live at the Rock Falls

address,T&C also knew that the owners,other than Ms. Skates,did not live at the Onarga

address. In fact, T&C madeno effort to determinethe actualaddressesof theseindividuals.

PCB II, Pet. Ex. 23, p. 51. As such,T&C shouldnot be allowedto willfully ignoretheservice

requirement.

Finally, T&C suggeststhat the notices sent in this case were consistentwith the

requirementsof City ofKankakeev. CountyofKankakee,PCB03-125,133, 134 (Aug. 7, 2003)

becausenoticeswere sentto “~~Jj”ofthe ownersoftheSkatesparcel. T&C Brief, p. 14. This

implies that six noticeswere sent to Ms. Skates’address;however, that is clearlynot the case.

Actually, only two separatenoticeswere sentto Ms. Skates’address— one addressedto Judith

Skatesand one addressedto all of the other owners “do of Judith Skates.” T&C II App.,

Append.B, Ex. C. Suchnoticesdo not comportwith this Board’srequirementsset forth in City

ofKankakeethat separatenoticesbeprovidedto eachlandOwner. Seesup op. at 16-17 (noting

that “Mrs. Kellerwasnot sentanoticeby certifiedmail” eventhoughherhusbandreceivedone).

As such, this Board should find that T&C failed to provide the appropriatenoticesto each

landownerasrequiredby section39.2(b)ofthe Act.

9
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Sendingonly onenoticeto anumberof ownersis not only inconsistentwith this Board’s

decisionin City ofKankakee,but it is also inconsistentwith section39.2(b) of the Act, which

requiresthat all ownersbe sentnotice. Sendingonenoticeto multiple ownersdoesnot ensure

thatall ownersactuallyreceivenoticebecauseone ownercould simplysignfor thecertifiedmail

notice andnever show it to the other owners,asMs. Skatesdid in this case,thereby,leaving

multiple propertyownerswithout notice that a landfill couldpotentially be sitednext to their

property.

Becauseit is clearthat T&C was requiredto providenoticeto eachof the ownersof the

Skatesparcel identified in the County tax records and not simply to one owner, the notices

provided by T&C were inadequate. Therefore,the City of Kankakeelackedjurisdiction to

considerT&C’s siting application.

C. THE APPLICATION FILED BY T&C WAS INCOMPLETE.

T&C contendsthat the applicationit filed was completeand attemptsto lambastMr.

Schuhfor stating otherwise. However, T&C convenientlyforgets to point out that its own

witness admitted that therewere important documentsmissing from the application. Mr.

Drommerhausenspecifically admitted that he did not include his sensitivity analysesin the

application and stated that he should have done so. T&C II, 6/28/03 Tr. Vol. 5-A, 77.

Additionally, Mr. Muellerhimselfconcedesthatthereweresignificantdocumentsleft out of the

applicationbecausehespecificallyreliedonamodel that wasnot containedin theapplicationto

supporthis positionthatthe facility would be protectiveofthe public health,safetyandwelfare.

T&C Brief, p. 61.

Theabsenceof thesedocumentswassignificantbecausewithoutthosedocumentsT&C’s

application did not contain “the substanceof the Applicant’s proposal” as requiredby section

39.2(c)of the Act, 415 ILCS 5/39.2(c). The applicantproposesto removein situ materialand
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build the landfill on andin theaquiferservingmanywells of KankakeeCounty. Therefore,it is

very important that the applicant’s findings be testedin sensitivity analyses. Without these

analyses,it impossibleto determineif the proposedfacility would beprotectiveof thepublic

health,safetyand welfare,asspecificallyfoundby Mr. Schuh. T&C II, 6/27/03Tr. Vol. 4-C, p.

18. Becauseimportantdocumentationwas excludedfrom theapplicationandnot availablefor

reviewby therespondentsprior to the sitinghearing,theapplicationwasincomplete. Therefore,

theCity Council lackedjurisdictionto considerit.

II. THE MANIFEST WEIGHT OF THE EVIDENCE ESTABLISHES THAT THE
FACILITY IS NOT PROTECTIVE OF THE PUBLIC HEALTH, SAFETY AND
WELFARE.

A. T&C HAS CONTINUED TO MISCHARACTERLZE THE SITE BY
CREATING AN UNRELIABLE GROUNDWATER IMPACT MODEL.

The opinionsby T&C’s witnesseson criterion ii are dependentupon the groundwater

model createdwith respectto this site. If that groundwatermodel is incorrect in any way, it

affectsthesafetyofthesite. In this case,the groundwaterimpactmodelwasunreliableandwas

not basedon “conservativeassumptions”assuggestedby T&C. As aresult,T&C hasfailed to

establishthatits facilitywill beprotectiveofthepublic health,safetyandwelfare.

T&C contendsthat it adequatelycharacterizedthehydrogeologyof thesite and madea

“numberof conservativeassumptions”in groundwatermodeling. T&C Brief, p. 56. However,

that is clearlynot thecasebecauseT&C failed to examinehow changesin permeability,which

definitelyexist at the site,would impact the groundwatermodel. Mr. Drommerhausentestified

thatthedistinctionbetweenweatheredandcompetentbedrockis reallybasedon thepermeability

testresultswith theareaidentifiedastheweatheredzonehavingan averagepermeabilityof 5.3 x

1 x 10~cm/sec,andthecompetentzonehavingapermeabilityof 1.13 x 1 x 10~cmlsec.T&C II,

6/24/03Tr. Vol. 1-C, p. 115. Mr. Drommerhausenalsotestifiedthat the penneabilitiesin the
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Silurian DolomiteAquifer vary greatlydependingupon location.T&C II, 6/24/03Tr. Vol. 1-B,

~. g~.In fact,the datain theapplicationdemonstratesthatthepermeabilityin thebedrockvaries

by over 60,000times. T&C II, 6/27/03Tr. Vol. 4-B, p. 115. Becausethepermeabilityof the

aquifervariesgreatly,T&C shouldhaveperformeda sensitivityanalysisto assesstheimpactof

changesin permeabilityon groundwaterimpact. The fact is that the groundwatermodel

containedin the applicationwasrunonly for a bedrockpermeabilityof 1.13 x 1 x 10~cm!sec,

and no variations were made in the application to assessthe impact of permeabilityon

groundwaterimpact. As such,that groundwatermodelwasinherentlyunreliable.

T&C also failed to providean adequatesensitivity analysison the groundwatermodel.

Mr. Dronimerhausentestifiedthatmodelingthe aquiferasonly being 10 feet thick for purposes

of thegroundwaterimpactassessmentmeansthat therewill be lesswaterto dilutethetheoretical

contaminantsreleasedfrom the facility in themodel run. T&C II, 6/25/03 Tr. Vol. 2-B, p. 42.

However,reducing,the aquiferthickness,aswell asreducingthe effective andtotal porosities,

resultsin less water available to dilute contaminantsthat diffuse from the landfill, and that is

preciselywhy a sensitivityanalysisshould havebeenrunon theparametersusedin themodel.

Reducingtheporosityofthebedrockby 25% andleavingthe aquiferthicknessas10 feetreduces

the water availablefor dilution by 25%. This, coupledwith the fact.thattheApplication states

that T&C will removeall weatheredbedrock(andtherebyleaveonly the unweatheredbedrock

whichby Dronimerhausen’stestimonyhasa lowerpermeability)clearlydemonstratesthatT&C

did not perform due diligence for the assessmentof groundwaterimpact. The Applicant is

merelysaying“Trust us,” which is especiallyproblematicbecauseT&C’s lastapplicationdid not

proposea landfill that wasprotectiveof the public health,safetyandwelfare,as foundby this

Board.
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T&C missed the point of Mr. Schuh’s testimony regardingprimary and secondary

porosity. Mr. Schuhtestifiedthat the Applicant did, not measurethe secondaryporosity, and

testifiedthat thereis no simple test that canbeperformedto measuresecondaryporosity. Mr.

SchuhcriticizedT&C’s useofthe incorrectporosityandnot runningasensitivityanalysison the

possiblerangesin porosity. T&C II, 6/27/03Tr. Vol. 4-C, p. 31. Becauseofthis, andthefact

that the“Hydrogeolgist’s Bible” statesthatporositycanvary for dolomite,it wastheApplicant’s

duty to evaluatethe sensitivityof the model to porosity,becausethe Applicant doesnot know

whatactualvariationsexistbelow the landfill andwhat the fracturespacingandsizesare. Mr.

Schuhwasnot criticizing the Applicant for not performingfield teststo determinesecondary

porosity,butwascriticizing the Applicant for not consideringthe impactof secondaryporosity

on themodel results. Becausetheactualvalueis unknown,it wasincumbenton theApplicant to

addresstheimpactsof porosityon model results,whichT&C did notdo.

B. T&C HAS FAILED TO ADEQUATELY ESTABLISH THAT AN INWARD
FLOW AND INWARD GRADIENT WILL EXIST ON THE SITE.

As is made clear from T&C’s brief, the safety and operation of T&C’s landfill is

dependentupon its inward gradientdesign. T&C Brief, pp. 61, 64 and 68 (explainingthat

certainfeaturesare irrelevantbasedon the inward gradientof the facility). In fact, T&C’s star

witnessadmittedthat all of his opinionswerepremisedon themaintenanceof an inwardgradient

at the facility. T&C II, 6/28/03Tr. Vol. 5-A, p. 137. However,T&C hasfailed to adequately

establishthat an inward flow and inward gradientwill exist and be maintained. This is true

becauseT&C’s witnessesused miscalculations and mischaracterizationsto support their

conclusionsthatthe inward flow andinwardgradientwouldexist.

T&C goessofar asto evenmischaracterizewhat an inward gradientis. In its brief, T&C

statesthat an inward gradientis nothingmore than the differencebetweenthepotenitiometric
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headandthe level of the leachatein the landfill wheretheheadin thebedrockis higher. T&C

Brief p. 54. This descriptionis inaccuratebecausethegradientis actuallythedifferencein head

divided by thethicknessof soil betweenthe measuredheads. Therefore,if thereis amassive

flaw in the liner system,waterwould tend to flow into the landfill. However,T&C hasnot

performedadequateanalysesto demonstratethataproperlyconstructedliner systemwill reverse

theflow ofwaterin theaquiferandprovidethenecessaryprotectionfrom leachateimpactdue to

diffusion. BecauseT&C failed to adequatelyestablishthat theflow at thesitewill be reversed,

T&C cannotestablishthat the groundwaterwill not be contaminatedand, therefore, cannot

establishthatthefacility is protectiveofthepublic health,safetyandwelfare.

T&C assertsthat Dr. Daniel establishedthat the existing downward flow would be

reversed. However,whenDr. Daniels’ createdhis “trivial” calculationand subsequent“on the

fly” analysis(T&C Brief, p. 65),he usedinformationin theapplicationthatis not consistentwith

this testimony. Dr. Danielusedinformationthat suitedhis intendedoutcome,ratherthanusing

data that would demonstratethat a competentliner system will not cause a reversal of

groundwaterflow in theaquifer. Therefore,that “analysis” is not reliable.

Dr. Daniel comparedpost-construction’flow into the landfill with flow underneathto

createhis “trivial calculation.” T&C II, 6/28/03Tr. Vol. 5-A, p. 133. Dr. Danielpurportedthat

this analysisresultedin the landfill being able to trap 35 times more flow than what flows

underneaththe landfill. Id. at 130. However, thereare many deficiencieswith this “trivial

calculation.” First, Dr. Danielusedthe inflow rateprovidedin Appendix K of the application.

This inflow rateassumesthe liner is severeJyflawed and wasperformedby the Applicant to

designthe leachatecollection system,not to evaluatetheimpact of the landfill on the aquifer.

The applicationevenstatesthat “the ConstructionQuality AssuranceProgramassuresthat this
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will not occur” (ApplicationPage2.3-12)and,therefore,this calculatedrateofflow is irrelevant

to thecalculationperformedby Dr. Daniel.(Usingthispercentageoflinerflaw, therewouldbea

hole 20 squarefeet in sizefor eachacreof liner.) The inflow rateusedby Dr. Daniel in his

“trivial calculation” is not associatedwith the proposedliner system, and specifically the

propertiestestifiedto by Moose. Thevaluesignificantly overestimatesthe seepagerate,leading

to his incorrectconclusion. Secondly,the compactedbackfill andclay liner componentswill

inherentlybe compactedto permeabilitiessignificantly lower that themaximumspecified. This

will result in significantly lower inward flow velocities,which will minimize the seepageof

water into the landfill. Thirdly, if Dr. Danielwere correct in his presumptionthat the gradient

will bereversedandinflow to the landfill is significantly greaterthantheability oftheaquiferto

supply groundwater,then he is admitting that the landfill will be withdrawingwater from the

aquifer fasterthan it canbe replenished,which will ultimately result in the lowering of the

potentiometric surface, which, over time, could result in an outward gradient condition.

Therefore,regardlessof the positiontaken,the Applicant cannotassumethat the aquiferwill

reverseflow and that there is no potential for advectiveflow in the aquiferaway from the

landfill.

Dr. DanieltestifiedthattheApplicant “madean extraordinarilyconservativeassumption

which borderedon absurdityby modelinggroundwaterflow away from the landfill whenthe

flow will, in fact, be inward.” T&C II, 6/26/03Tr. Vol. 3-B, pp. 73, 74. However,Dr. Daniel

confusedthe inward gradientin the compactedbackfill with the gradientin the aquifer. While

therewill be aninwardgradientin the compactedbackfill andthecompactedclaylocatedbelow

the HDPE liner, inward gradientdoesnot translateto inward flow. Inward seepage,at an

extremelyslow rate,may occur, but no dataprovidedby the Applicant supportsDr. Daniel’s
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hastily madeconclusionthat this ratewill essentiallydepletethe aquifer. Thereis inadequate

evidenceto suggestthat the gradient in the aquiferwill reverse,which is the basis for the

Applicantconcludingthatgroundwaterwill notbe impacted.

As furtherevidenceofT&C’s mischaracterizationsof thesite,Dr. Danieltestifiedthatthe

permeabilityofbedrockat the sitewas irrelevant,becausewith the stronginward gradientthat

existsat this site, a higherpermeabilityaquiferwould actuallyincreasethe driving velocityof

groundwaterinward thereby tending to overcomediffusion. This statementis false, and

demonstratesthat Dr. Daniel did not fully evaluateand appreciatethe site conditions. The

velocity in the bedrockhasnothing to do with the velocity of water into the landfill. The

velocity ofwaterinto the landfill dependssolely on thehydraulic conductivityof the complete

liner system,the inward gradient,andthe effectiveporosityofthe liner system. The confusion

by Dr. Daniel, and his misuseof information in’ the application to perform his “on the fly”

calculations led to his incorrect conclusions. Furthermore,Dr. Daniel testified that bedrock

permeabilities.only serveto increasethe driving forceof groundwaterinto the landfill; however,

this is also untrue. The permeabilityof bedrockhas no relationshipwith the velocity of

groundwatermovingup andinto the landfill, unlessthepermeabilityofbedrockis lower thanthe

permeabilityofthe liner system,which, by theApplicant’s owntestimony,is not thecase. The

driving force of waterinto the landfill is the differencebetweenthe headin the aquiferandthe

headin thelandfill, andhasnothingto do with thepermeabilityoftheaquifer.

Further,T&C relieson incorrectfeaturesofthe liner to establishthat thedownwardflow

presentlyexistingon thesitewill be reversed. In its brief, T&C assertsthat the compositeliner

systemof theproposedfacility will consistofa 60 mil HDPE liner, 3 feetofcompactedclay,and

an averageof 4.5 feetof structuralbackfill, with the clay andbackfill compactedto achievea
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coefficientofhydraulic conductivityofno morethan 1 x 1 0~cmlsec. T&C Brief, p. 51. While

this informationis consistentwith the application,it is not consistentwith thedatausedby Mr.

Moose,Mr. Drommerhausen,and Mr. Danielto determinetheeffectivenessofthe liner system

to preventthemovementof contaminantsout of the landfill andinto the aquifer. Specifically,

this datawas notusedin theirdeterminationof theability ofthelandfill to reversetheflow in the

bedrockaquifer. This is significantbecauseif the inward gradientis not createdor properly

maintainedbyreverseflow, all oftheopinionspresentedby T&C’s witnessesareinvalid.

C. T&C CONTINUES TO FAIL TO ACCOUNT FOR FRACTURES IN THE
BEDROCK, THE VERTICAL GRADIENT ON THE SITE AND AN
INSUFFICIENT MONITORING SYSTEM.

T&C has failed to establishthat contaminationwill not flow through fracturesin the

bedrock. Mr. Drommerhausentestified that since thepermeabilitiesobtainedfrom field scale

measurementsat the site areapproximately3 ordersof magnitudeshigher (thanthe laboratory,

tests),thefracturesin the Dolomiteincreasedthepermeabilityof that unit by a factorofat least

1,000. T&C Brief, p. 63. However,suchtestimonyshowsthat Drommerhausenis confusingthe

vertical permeability (permeabilityvertically through beddingplanes)with the permeability

alongbeddingplanes. There is no datain the applicationproviding the permeabilitythrough

fractures,which is a significantconcern,aswasnotedby this Boardin Town & CountryI..

Additionally, just as it did at the siting hearing,T&C againerroneouslyallegesthat the

downwardgradientpresentat the site is “very slight.” T&C Brief, p. 64. However,this is not

supportedby the evidence. AlthoughMr. Drommerhausencharacterizedthedownwardgradient

asso slight that it cannotbemeasured(T&C II, 6/25/03Tr. Vol. 2-B, p. 50), this is only because

Mr. Drommerhausenconveniently used only one value that was measured. If Mr.

DronirnerhausenhadusedtheNovember8, 2002 readings,thereis no conceivablewayhecould

make this statementbecausethe difference in head was 0.27 feet, or over 3 inches.
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Conventionalsurveyingtechniquescanmeasureto thenearest0.01 feet. Therefore,’his assertion

that sucha gradientwassoslightthatit couldnotbemeasuredwascompletelyuntrue.

T&C also fails to establishthat its groundwatermonitoring systemis adequate. While

Dr. Daniel testified that it would take a contaminantparticlebetween500 and 1,000 yearsto

diffuse downwardeven 30 feet (T&C Brief, p. 66), Dr. Daniel provided no basis for this

statement,norany informationon theconditionsfor which this statementpertains.Contaminant

concentration,contaminanttype, and other factors impact the diffusion rate. The Applicant’s

own Exhibit 14 showsthat 25% of a contaminantconcentrationcanmovecompletelythrough

theliner systemin 130 years. Therefore,T&C’s assertionthat it will take500 to 1,000 yearsfor

contaminationto flow beneaththesiteis unreliable.

T&C’s brief takes Mr. Schuh’s testimony regardinggroundwatermonitoring out of

context. T&C Brief, p. 72. Mr. Schuhtestified that the computermodel by the Applicant

indicated that groundwaterwill be impacted at the monitoring wells such that additional

monitoringand assessmentwouldbe required. T&C II, 6/27/03Tr. Vol. 4-C, p. 21. This wasin

responseto Mr. Mueller’s question if the groundwaterimpact assessmentfailed fOr some

constituents. Mr. Schuhprovidedhis opinion that the assessmentfailed to demonstratethat

groundwaterwill beprotectedbecausethemodel predictedthatgroundwaterwill beimpactedat

the monitoring well locations suchthat the Maximum ApplicablePredictedConcentrationis

exceeded. If this were to occur, additional monitoring and assessmentcould be requiredto

demonstratecompliancewith regulatoryrequirements.Again, additional analysesshould have

beenperformed,and the analysesin the applicationwereinsufficient to verify that grol4ndwater

will notbe impacted.
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D. THE ALLEGED “SENSITIVITY ANALYSES” WERE GROSSLY
INADEQUATE.

T&C tries to arguethat performingtwo model runsusingdifferentbedrockthicknessesis

a sensitivity analysis. T&C Brief, p. 69. However, this is not true becausechangingone

parameter,one time, is not considereda sensitivity analysis,and is not adequateto determine

with confidencethat the landfill will not impact groundwaterquality.

Mr. DrommerhausenclaimsthatExhibit 14 representsasensitivityanalysisfor theworst-

casescenario.T&C Brief, p. 73. This is absurd. Theanalysisperformedin Exhibit 14 hadonly

one parameterdifferent than the basecaseprovided in the application. The only parameter

changedwasthehorizontalvelocityin thebedrock,andthevaluewassetto zero. No analyses

wereperformedfor changesin porosity,changesin permeability,andchangesin gradient. These

analysesareneededto demonstratethat the landfill will protectgroundwaterquality. (Hrg. Tr.

VolumeC, Pages14, 15).

E. THE PETITIONERS’ WITNESSES WERE CREDIBLE AND
COMPETENT.

T&C glorifies its ownwitnessesandquestionsthecredibility ofthePetitioners’witnessin

an attemptto undercutthe convincingtestimonyfrom theCounty’sexpert. In fact,T&C fails to

point out that two of its ownwitnesses,Dr. Daniel and Mr. Drommerhausenhaveneverbefore

submittedapplicationsfor newlandfills orbeenpersonallyinvolvedin thedesign’or engineering

oflandfills. T&C II, 6/24/03Tr. Vol. 1-C, p. 56-58; 6/26/03Tr. Vol. 3-B, p. 114. Furthermore,

T&C fails to point out thatthePetitioners’witnessesat thesiting hearingeachhaveover 20 years

of experiencein theirrespectiveprofessions,asaprofessionalengineerandhydrologist. T&C II,

6/27/03Tr. Vol. 4-A, pp. 20-21;4-B, p. 105.

T&C alsomischaracterizesandmisrepresentsthetestimonyofthe County’switnessesin

orderto supporttheirposition. For example,T&C assertsthat StevenVanHook,who testified
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in Town & CountryI, somehowsupportedT&C’s applicationwith his testimony. However,this

is clearlynot thecase.Rather,Mr. VanHook’s commentsweregreatlytakenout ofcontext. For

example,while Mr. VanHookindicatedthatthefacility was“over-designed,”hewasreferringto

the fact that it had to be becauseit was locateddirectly on top of an aquifer that wasusedby

adjacentproperty ownersfor drinking water. Mr. Van Hook neverassertedthat the “over-

design” of the facility was good or somehowwasprotectiveof the public health, safetyand

welfare. This is just one exampleof astatementtakenout of contextsothat it couldbeusedby

T&C to supportits position.

The fact of the matteris that it is the credibility of T&C’s witnessesthat should be

questionedin this proceedingbecauseit appearsthatno matterhow unsafeaproposedfacility is,

T&C’s witnesseswill testif~’that it is designedto protectthepublic health, safetyand welfare.

This is truebecauseMr. Moosetestifiedin Town & CountryI, assertingthat theproposedfacility

was safe at that time. However, that wasclearly not the casebecausethis Board found that

criterionii wasnot met. Furthermore,at thesiting hearingin this case,Mr. Mooseassertedthat

he believedthis Boardwas incorrectto disapproveT&C’s first application. T&C II, 6/26/03Tr.

Vol. 3-A, p. 17. BecauseT&C’s witnesshaspreviouslytestifiedthat an unsafefacility is safe,

and continuesto assert that a facility meetscriterion ii even though this Board has found

otherwise,thetestimonyof thatwitnessshouldnotbetrusted.

Furthermore,this Board should completelydisregardT&C’s assertionthat Professor

Daniel is “one of the world’s foremostexpertsin wastecontainment.” T&C Brief, p. 77. This

assertionis unfoundedbecauseProfessorDaniel hasneverevenbeeninvolved in the designor

engineeringof a landfill. T&C II, 6/27/03Tr. Vol. 3-B, p. 114. Furthermore,T&C’s assertion

that it was appropriatefor the City Council to rely heavily on ProfessorDaniel’s testimony

20
70391262v1 827167



should alsobedisregardedbecause,ratherthanreflectingtheCouncil’sconfidencein Mr. Daniel,

thenumerousreferencesto ProfessorDanielin theFindingsof Factmerelyestablishtheinherent

bias oftheCity Council andtheauthorof theFindingsofFact.

F. THIS BOARD AND THE LOCAL SITING AUTHORITY CANNOT
SIMPLY DEFER TO THE IEPA.

ApparentlybecauseT&C did not like this Board’sdecisionin Town & CountryI, T&C

now assertsthat it is inappropriatefor this Boardto “becomeatechnicalreviewoftheevidence.”

T&C Brief, p. 67. However, T&C fails to acknowledgethat it is this Board’s role and

responsibilityto review the evidencepresentedat the siting hearingto determinewhetherthe

evidencepresentedadequatelyestablishesthat the criteria set forth in section39.2 of the Act

havebeenmet. Therefore,T&C’s assertionthat the issuesraisedby theCountyaremattersthat

should be left to the IEPA is completelyunfounded. Rather,it is the duty of this Board to

examinethe evidencepresentedat the hearing,just asthis Boarddid in Town & CountryI, to

determinethat the manifestweightofthe evidenceestablishesthat criterionii wasnot met. As

such,this Board cannotsimply turn ablind eyeto deficienciesin an application,relyingon the

IEPA to correctthosedeficiencies.

Just asthis Board cannotdefer to the IEPA, neithercana local siting authority. The

procedurefor grantingapprovalof apollution controlfacility is clearlycreatedto give authority

to localgovernmentsandthePollution ControlBoardto first determinewhetherafacility meets

certainrequirementscontainedin section39.2 oftheAct. It is only afterthoserequirementsare

met that the EPA becomesinvolved. Therefore, it was simply inappropriatefor the City

Council to do asit did in this case,throughits impositionof Condition9, anddeferto the IEPA

to determineif the facility is safe. Suchdeferencewasexplicitly rejectedby this Boardin Town

& Countryland shouldagainberejectedby thisBoard.
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III. T&C’S APPLICATION IS NOT CONSISTENT WITH THE COUNTY SOLID
WASTE MANAGEMENT PLAN.

A. T&C’S APPLICATION IS INCONSISTENT WITH THE COUNTY’S
PLAN, WHICH SPECIFICALLY PROVIDES THAT ONLY EXPANSION
OF THE EXISTING FACILITY BE ALLOWED.

As set forth in Petitioners’ initial brief, it is clear that T&C’s applicationwas not

consistentwith the KánkakeeCounty Solid WasteManagementPlan(Plan). The City Council

employeda strainedand unconvincingreadingofthe County’sunambiguousPlanto find it did

not specificallyprohibit the siting of theproposedlandfill eventhoughthe languagein the Plan

clearly indicated:“It is the intentofKankakeeCountythat no landfills or landfill operationsbe

sited, located,developedor operatedwithin KankakeeCounty other than the existing landfill

located southeastof the Intersectionof U.S. Route 45/52 and 6000 South Road in Otto

Township,KankakeeCounty, Illinois.” SeeAppend.C to County’s initial Brief. Basedon this

provision and otherscontainedin the Plan, it was clear that T&C applicationwas inconsistent

with theCountyPlan.

TheCity Council’s finding thattheproposedfacility wasconsistentwith theCountyPlan

is alsonot supportedby the evidencebecause,in theinjunctive casefiled by theCity, theCity of

Kankakeeadmittedthat the Plan intendedfor no landfills, other than expansionof the Waste

Managementfacility. T&C II, Pet.Ex. 5. Therefore, the City of Kankakeehad no problem

understandingtheCountyPlanwhenit ‘filed its injunctive actionagainsttheCounty. As aresult,

the City’s finding that T&C’s facility is consistentwith that planis clearly againstthe manifest

weightof theevidence.

ProbablybecauseT&C recognizedthat the City’s conclusionwasnot supportedby the

evidencepresentedat thehearing,T&C did not evenrespondto theCounty’s argumentsthat the

Plan wasclear in evincingits intent that no landfills, other than an expansionof the existing
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facility, be allowed. T&C’s lackofargumenton thesubjectestablishesthata clearreadingofthe

CountyPlan precludessiting of T&C’s proposedlandfill andestablishesthat T&C’s Application

is notconsistentwith theCountyPlan.

While thereis no existing landfill siting approvalfor theexpansionoftheexisting facility

in Kankakee,that shouldnot in anywayaffect theCountyPlan’sclearintent thatonly expansion

ofthat landfill is appropriatein KarikakeeCounty. This is particularlytruebecauseexpansionof

the existing facility is inevitable. In fact, the local siting authority had actuallygrantedsiting

approvalto the expansionat thetime ofthe hearingon T&C’s application;however,on review,

this Board disapprovedthe expansionbasedon notice issues. SeeCity ofKankakee,PCB 03-

125, 133, 134, slip op. at 17. Currently,the KankakeeCountyBoardis now engagedin a siting

hearingwith respectto the proposedexpansion. As a result, it is clearthat expansionof the

existing facility is forthcomingand, therefore,KankakeeCounty’s intent shouldbe fulfilled by

concludingthatT&C’s applicationis inconsistentwith theCountyPlan.

B. THE COUNTY PLAN WAS PROPERLY ENACTED AND IS
CONSISTENT WITH ALL APPLICABLE STATUTES.

ApparentlybecauseT&C cannotgenuinely assertthat its Application is consistentwith

the County’s Plan, T&C insteadarguesthat the Planwasnot propertyenacted. However,this

contentionis completelyuntrue,aswasspecificallyfoundby this Board in Town & CountryI.

T&C contendsthat the County’s Plan is not consistentwith the Solid WastePlanning and

Recycling Act (SWPRA) and the Local Solid WasteDisposal Act (Disposal Act) because

following theCounty’s adoptionof theplanin 2000,the Countyenactedthreeamendments,one

on October9, 2001,oneonMarch 12, 2002 andoneon February11, 2003. However,this Board

hasalreadyfound that two of thoseamendments(October9, 2001 and March 12, 2002)were

properlyenactedandconsistentwith the SWPRAandDisposalAct. Town& CountryI, PCB03-
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31,33, 35, slip op. at 29. BecausetheFebruary11, 2003 amendmentwasnot enacteduntil after

this Board’sdecisionin that case,this Boardhasnot ruled on the legality of that amendment;

however,basedon this Board’sruling with respectto theotheramendments,this Board should

alsorule that the February11, 2003 amendmentwasproperly enactedand consistentwith the

applicablestatutes. Therefore,T&C’s contentions,and the City Council’s findings, that these

amendmentswereinconsistentwith theSWPRAandDisposalAct areerroneousandagainstthe

manifestweightoftheevidence.

T&C first contendsthattheseamendmentsareimproperbecausetheywerenot reviewed

andapprovedfor consistencyby theEPA. T&C Brief, p. 85. However,it is uncontestedthat all

of theseamendmentswere submittedto the Illinois EPA for its review, asrequiredby section

4(b)oftheAct, 415 ILCS 15/4(b). PCBII, C. 1626-1776. Furthermore,nothingin the SWPRA

requires that the amendmentsactually be approvedby the Illinois EPA before they are

implemented.See415 ILCS 15/1 et seq. Rather,oncethe amendmentsaresubmitted,theyare

presumed to be acceptableand approved unless returned to the county with specific

recommendationsfor improving them. See415 ILCS 15/4(b). Becausethe amendmentsin this

casewere acceptedby the IEPA and not returnedwith recommendations,thoseamendments

were effectiveuponsubmission. As such,KankakeeCountyclearly followed the appropriate

statutoryguidelinesin amendingits Planandtimely submitting thoseamendmentsto the EPA.

Consequently,the City Council’s finding that the amendmentswere not properly enactedis

againstthemanifestweightof theevidence.

Further, T&C suggeststhat the amendmentsat issue were not consistentwith the

SWPRA andthe DisposalAct becauseof the timing ofthoseamendments.In making suchan

argument,T&C seemsto assertthat a solid wastemanagementplan canneverbe amendedbut
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that sucha plancanonly besubmittedandreviewedeveryfive years. However,section5(e) of

theSWPRAspecificallyallows for amendmentsandrevisionsto a countyplan. See415 ILCS

1515(e). Therefore, T&C’s assertionthat the schemecreatedby the SWPRA precludes

amendmentsto solid waste managementplans is simply erroneous. Furthermore,T&C’s

contentionthat the timing of the County’s amendmentswas improperis not supportedby any

provision in the applicable Acts becauseneither the SWRPA or the Disposal Act place

limitations on thenumberor timing ofamendmentsto a solidwastemanagementplan.

T&C also assertsthat the amendmentsto the County’s Plan are inconsistentwith the

SWPRA and Disposal Act becausethe amendmentsat issueserve to establishthat only one

landfill should be locatedin KankakeeCounty. In support of this argument,T&C cites the

SWPRA’s provisionthat theAct “shall not be construedto impactthe authorityof units of local

governmentin the siting of solid wastedisposalfacilities.” 415 ILCS 15/2(a)(5). While the

legislaturemadeclearin the SWPRAitself and.in public commentsto the SWPRAthat theAct

would not affect the ability ofunits of local governmentto hold siting hearingsfor solid waste

disposalfacilities, nothingin theAct providesthat theplanscreatedby countiesmaynot impact

landfilling, which might affecta unit of local governmentor ahomerule unit. Furthermore,the

Countyhastheprimary authorityfor solid wasteplanning. See415 ILCS 15/2. Therefore,the

amendmentsto the County Plan are entirely appropriateand are not in conflict with the

applicablestatutes. .

Becauseit is clearthat neithertheSWPRAnortheDisposalAct prohibit theamendments

passedby theCountyof Kankakee,thePlanis clearlyconsistentwith theSWPRAand Disposal

Act.
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C. T&C’S APPLICATION IS INCONSISTENT WITH THE COUNTY’S
PLAN BECAUSE IT DOES NOT INCLUDE AN APPROPRIATE’
PROPERTY VALUE PROTECTION PROGRAM OR CONTINGENCY
FUND.

T&C does not even disputethat their applicationdoesnot contain a PropertyValue

GuaranteeProgram “preparedby an independententity satisfactoryto the County” or an

environmental contingency escrow fund with a minimum deposit of one million dollars

($1,000,000)or someother type of paymentor aperformancebond or policy approvedby the

County,as explicitly requiredby the CountyPlan. PCBII, C1626-1776,PublicCommentofthe

County of Kankakee. As such,the City Council’s decisionthat the applicationwas consistent

with theCountyPlanwasagainstthemanifestweightoftheevidenceandcannotbeupheld.

D. THE CITY’S OWN WASTE MANAGEMENT PLAN IS IRRELEVANT.

T&C nextcontendsthatbecausethe County’splanwasnot appropriatelydevelopedand

established,thisBoardshould considerwhethertheApplicationis consistentwith theCity’s own

solid wastemanagementplan adoptedpursuantto the Disposal Act, 415 ILCS 10/1.1. This

contentionis unsupportedbecause,as set forth above,the CountyPlanwasproperly enacted.

Furthermore,thereis no support or authority setting forth that it is appropriateto examinea

City’s WasteManagementPlanin a section39.2 sitinghearing.

Although the Disposal Act does allow municipalities to createtheir own solid waste

managementplans, suchplans are irrelevantin a landfill siting hearing. This is true because

section 39.2(a)(viii) requiresthat an application be consistentwith a county solid waste’

managementplan, if oneexists. See415 ILCS 5/39.2(a)(viii). Thereis no provisionin section

39.2 that requires, or even allows, a local siting authority to consider any solid waste

managementplan other than a countyplan whendeterminingwhetherto grantor deny siting

approvalto a facility. Further,T&C ‘s assertionthat theCountyPlanis not effectiveor binding
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on theCity becausetheCity hascreatedits own solidwastemanagementplan is entirelywithout

support. Nothing in section39.2(a)(viii) suggeststhat an applicationhasto beconsistentwith a

County plan only if no City Plan exists. Rather, section 39.2(a)(viii) provides that all

applicationsmust be consistentwith a CountyPlanwith no exceptionsand no mention of any

othertypeofsolidwastemanagementplan. Therefore,theCity’s adoptionof its own solidwaste

managementplanis irrelevantin determiningwhetherT&C’s applicationshouldbeapprovedor

disapprovedby alocal siting authorityor this Board.

Finally, T&C hasno supportfor its assertionthat theCity’s solidwastemanagementplan

should controlover the CountyPlanto the extentthat thereareconflictsbetweenthembecause

section39.2(a)(viii) doesnot providethat anysolidwastemanagementplanotherthana County

Plan should be considered. Therefore,it is unnecessaryto determinewhetherany otherplan

contradictsa CountyPlan. As setforth in section39.2(a)(viii), it is the CountyPlanthat should

prevail over all others becauseit is the only plan consideredin a local siting hearing.

Furthermore,T&C’s assertionthat the County’splanis subordinateto the City’s Planis directly

contradictedby the SWPRA,which specificallyprovidesthat “countiesshouldhavetheprimary

responsibilityto plan for the managementof municipalwastein theirboundariesto insurethe

timely developmentof neededwaste managementfacilities and programs.” 415 ILCS

1 5/2(a)(2). Therefore,the legislature,throughsection3 9.2(a) of the Act and the SWPRA,has

alreadydeterminedthat a County’s Plan is primary and a Plan createdby any otherpolitical

subdivisionshouldbesecondary

Becauseit is clear undersection39.2(a)(viii) that the only relevantWastemanagement

plan is the County Plan, T&C’s assertionthat this Board should look to the City’s plan is

completelywithout support.
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E. THIS BOARD SHOULD NOT FIND THAT THE COUNTY PLAN IS
UNCONSTITUTIONAL.

T&C urgesthis Boardto look beyondtheproceduressetforth in section39.2 of theAct

andsomehowfind that thePlanadoptedby the Countyis unconstitutionalbecauseit wascreated

in violation of the City’s homerule power. However,it is clearlynot the role of this Board to

makesucha determination. As anadministrativeagency,theBoardpossessesonly the powers

grantedto it by statute. SeeWF. Hall Priting Co. v. EnvironmentalProtection Agency, 16

Ill.App.3d 864, 869, 306 N.E.2d595, 599 (1st Dist. 1974) (explainingthatthePollution Control

Board“must proceedstrictlywithin theauthoritydefinedby theAct”).

Pursuant to section 40.1(a) of the Act, the Board has authority to review a local

governingbody’s grantordenialof arequestfor local siting approval. See415 ILCS 5/40.1(a).

Thatreviewis limited to theproceduresandconsiderationsset forth in section39.2,andno new

or additionalevidencecanbepresentedto the Board. Id. Section39.2 setsforth specificcriteria

thata local siting authorityand,on review,theIllinois Pollution ControlBoardareto examinein

determiningwhetheran applicationfor local siting authority shouldbe grantedor denied. See

415 ILCS 5/39.2. None of the criteria in that sectionrequires,or evenallows, a local siting

authority or the Board to examinethe contentsof a countysolid wastemanagementplan to

determineif thePlanis constitutional. Rather,theexaminationof sucha Planby the local siting

authorityand the Boardis expresslylimited to determiningwhetheranapplicationis consistent

with thePlan. See415 ILCS 5/39.2(a)(viii).

The hearing officer at the local siting hearing correctly concluded that the

constitutionalityof thePlanwasbeyondthe scopeof thesiting hearingandspecificallyrefused

to considerthat subjecteventhoughhewasurgedto do soby T&C. T&C II, 6/26/03Tr. Vol. 3-

C, pp. 4-6. Specifically, the hearingofficer foundthat hehad no jurisdiction to determinethe
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constitutionalityof the CountyPlanbecausea siting hearingis “limited in the mattersis may

address.” Id. at 6. Likewise,this Boardshouldexpresslyrefuseto considertheconstitutionality

ofthe CountyPlanbecauseit is beyondthescopeandjurisdictionof thisBoardto examinesolid

wastemanagementplansfor constitutionalityor legality.

If thisBoardwereto examinetheconstitutionalityoftheCounty’sPlan,thisBoardwould

find thatthe Planis constitutionalbecauseit was enactedin accordancewith the SWPRA. The

authority to createcounty solid waste managementplans is explicitly provided for in the

SWPRA,which providesthat “countiesshouldhavethe primaryresponsibilityto plan for the

managementof ‘municipal’ wastewithin their boundaries.” 415 ILCS 15/2. Through this

legislation, the GeneralAssembly clearly gave countiesthe power and right to draft and

implementcounty wastemanagementplans. In fact, the legislaturedeterminedthat counties

shouldhave“primary responsibility” for doing so.

As such,the Countyhad aright to draft its solidwastemanagementplan asit sodesired

with the provisions that it choseto include, and nothing in the SWPRA or any other statute

precludesthe County’s right to do so. In fact, the SWPRA specificallyallows provisions,like

the one containedin the County’s plan, which restrict the developmentof multiple landfills

becausethe Act itself requiresaCountyto selectwastemanagementsites to reducerelianceon

landfilling. See415 ILCS 15/2. This is exactlywhat the County hasaccomplishedby only

allowing for one landfill. Becausethe County’s Planwascreatedwith the explicit authorityof

the legislature,throughthe SWPRA,thatPlanis notunconstitutionalorviolative of anylaws.

IV. THE PROCEEDINGS WERE FUNDAMENTALLY UNFAIR.

Both T&C andtheCity ofKankakeeallegethattheCountyofKankakeehasexaggerated

facts in support of its fundamentalunfairnessarguments. However,this is entirelyuntrue. In

fact, theCountysimply presentedthe existing facts,which clearlyestablishthatthe proceedings

29
70391262v1 827167



werefundamentallyunfair. Becausethosefactsaresooverwhelming,Petitionershadno choice

but to allegethat thosefactsaregrosslyexaggeratedand,in fact, themselvespaint a picturethat

grosslymisrepresentsthetruth.

A. RESPONDENTSSERIOUSLY DOWNPLAYED THE FUNDAMENTALLY
UNFAIR PROCEDURESEMPLOYED IN THE PROCEEDINGS.

In its opening paragraphto its fundamental fairness discussion, T&C drastically

mischaracterizesthe facts in an attempt to establishthat the County is not painting the true

picturefor theBoardwhen,in fact, it is T&C thatis misrepresentingthe truth anddownplaying

thefundamentalunfairnessthat occurredatthesitinghearing.For example,T&C assertsthat thefl

City and the’ applicant had “pre-filing discussionson administrativeand unrelatedmatters

betweentheApplicantandtheCity.” T&C Brief, p. 26. However,thefact ofthe matteris that

Mr. Volini himself admitted that: 1) he and the City engagedin a closedsessionmeetingto

discussappealingT&C’s first application to the PCB, 2) he had conversations‘related to T&C

refihing its application, and 3) he had communicationswith the City aboutthe City hiring a

geologicalconsultantto reviewT&C’s newly filed 2003 application. PCBII, Pet.Ex. 23, pp. 12-

19. ThesecommunicationsestablishthatMr. Volini had agreatdealofpre-filing contactswith

the City on mattersdirectly relatedto the siting application and proceedings,which madethe

proceedingsfundamentallyunfair.

Furthermore,T&C suggeststhat the’ “City’s consultantand the Applicant had a remote

and isolatedbusinesscontactmanyyearsprior to the Application.” T&C Brief, p. 26. In fact,

the Applicant had direct communicationwith the Consultant,Mr. Yarborough,prior to the

Consultant’shiring andon thesamedayastheclosedsessionmeeting. PCBII, Pet. Ex. 16, p. 9.

Mr. Volini also haddiscussionswith the City aboutMr. Yarborough,asMr. Volini wastheone

who recommendedthat Mr. Yarboroughbe hired andsubmittedMr. Yarborough’snameto the
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City Council. Id. Furthermore,Mr. Yarboroughhad previouslytestified on behalfof Mr.

Vclini, andMr. Volini’s attorneypreparedMr. Yarboroughfor his depositionin this case. Id. at

14, 22. Suchcontactis clearlyneither“remote”nor “isolated.”

Next, T&C contendsthat the “Hearing Officer hasassistancefrom otherCity staff in

draftingproposedFindingsof Factfor theCity Council.” T&C Brief, p. 26. However,thetruth

of thematteris that theHearingOfficer actuallyonly draftedtwo or threepagesof the 30 page

documenthimself, andthe City Attorney, Mr. Bohlen, draftedthe remainderof the document,

PCB II, Pet. Ex. 15, p. 18-22,25-26,29. Although the City andT&C contendthat Mr. Boyd

actuallydraftedmostof thedocument,thatis clearlyuntruebecauseMr. Boyd himselfadmitted

thatMr. Bohiensenthim thefindings offact andconclusionsoflaw thatwereissuedin theprior

proceedingrelatedto the 2002 application(draftedby Attorney Bohien), and then,Mr. Boyd

madesomechangesand sent themback to the City. Id. at 19-20. Mr. Boyd himself admitted

thathe only recalledtyping up 2 to 3 pagesof additionalpagesafterreviewingthe 2002findings

offact. Id. at 25-26,29.

Both the City and T&C attempt to distort the truth by assertingthat Mr. Bohlenonly

draftedone or two portionsof the findings of fact. However, this assertionignoresthat the

findings of factpresentedto the boardwerebased,in largepart, on the 2002 findings of fact,

which were draftedby Mr. Bohlen andthat Mr. Bohienadmittedthathemaydraftedmorethan

just the Yarboroughreferencesin the 2003 document. The City and T&C also fail to

acknowledgeMr. Boyd’s own testimonythat heonlytypedup two orthreepagesofthat 30-page

document.

Both theCity and T&C suggestthat theCountyimproperlyaccusedMr. BohlenandMr.

Boyd ofa conspiracybasedon theabsenceofanydocumentationof thecorrespondencebetween
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thosetwo individualsrelatedthe findings of fact andconclusionsoflaw, purportedlydraftedby

Mr. Boyd. However,theCountystandsfirm in its assertionthatit is highly suspiciousthat all of

that documentationthat wastransmittedbackand forth betweenMr. Bohlen and Mr. Boyd was

destroyedor is missingfrom both Mr. Bohien’s and Mr. Boyd’s entire offices, andthe County

wouldberemissnot to point thatout to this Board.

Finally, T&C notedthat “the City receivedand considereda report from its consultant

afterthepublic commentperiodwasclosed.” T&C Brief, p. 26. However,theCity fails to point

out that the documentwas createdby a Consultantwho had direct contactand communication

with theApplicant. T&C also failedto mentionthat thedocumentpresentednew evidenceto

which the Respondentswere never able to respond. That documentwas unlike the report

presentedin Sierra Club, which containedonly a summaryof thetestimony,public comments

andrecommendationsoftheauthorsofthereport. Rather,theYarboroughreportspresentednew

evidence,which specificallyinfluencedthe City’s approvalandcausedthe City Council to adda

groutingrequirement,uponwhich no testimonywasprovidedatthesiting hearing.

Themisrepresentationsnotedabovearejusta few examplesof how T&C oversimplified

the argumentspresentedby the Countyand downplayedthe fundamentalunfairnessthat existed

at thesiting hearing. As explainedmore fully below, theproceedingswere clearlyunfair based

on theactionsof theCity Attorney,the evidenceof prejudgmentby theCity Council, andthe ex

partecommunicationsbetweentheApplicant anddecisionmaker.

B. THE ROLE PLAYED BY THE CITY ATTORNEY RENDERED THE
PROCEEDINGS FUNDAMENTALLY UNFAIR. .

A greatdeal of evidenceestablishesthat the City Attorney’s role in the proceedings

renderedthem fundamentallyunfair. The first evidenceof this is that the City attorneywas

representingboth the City Council and City staff. While T&C arguesthat Mr. Bohienwas

32
70391262v1827167



c1e~rlyrepresentingonly theCity Staffat theproceeding,this is lessthanclearbasedon areview

of the record,whichestablishesthat theMr. Bohienenteredanappearanceon behalfofthe“City

of Kankakee.” PCB II, Pet. Ex. 14, p. 26. At the siting hearingitself, Mr. Bohienannounced

that he was appearingfor “the City of Kankakee.” T&C II, 6/24/03 Tr. Vol. 1-A p. 16.

Therefore,basedon Mr. Bohien’sown statementsatthehearing,it appearedthatMr. Bohienwas

representingboth the City Council and the City Staff. Furthermore,the minutesof the City

Council meetingestablishthat Mr. Bohien wasadvisingboth the City Council and City staff.

Suchactionswereimproperandled to a fundamentallyunfairhearing.

Furthermore,as explainedabove,Mr. Bohlen’s participationin drafting the Fndingsof

Fact also establishesthat the proceedingwas fundamentallyunfair becausethoseFindings of

Factwere, by ordinance,to bedraftedby theHearingOfficer. The cleartestimonyin this case

establishesthat the majority of thosefindings of factwere not actuallydraftedby the Hearing

Officerbutweredraftedby Mr. Bohien. Adding to thefundamentalunfairnessoftheproceeding

is thefact that the City Council wasneveradvisedof the fact that Attorney Bohlendraftedthe

majorityofthedocument. In fact, theCity Councilwasexplicitly told that findingsof factwere

draftedby HearingOfficer Boyd. PCBII, C 1907.

T&C relieson Sierra Clubv. Will CountyBoard, PCB 99-136 (Aug. 5, 1999)to support

its positionthat acountyor municipalitycanhaveits staffcreateareport that is presentedto the

decisionmakersto review. However,thereportatissuein Sierra Club is vastlydifferentthanthe

findings of factdraftedin this casebecausein Sierra Club theCountyBoardwasawarethatthe

reportwas createdby the Countystaff, including attorneys,and~thereportwasnot a purported

finding of an impartial hearingofficer. Here, that was clearly not the casebecausethe City

Council was led to believethatthe findings of fact weredraftedby theHearingOfficer, not the.
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City’s staff. The County doesnot contestthat the’ City staff in this casecould havedrafteda

report for the City Council, but the City staff did not do so and insteaddrafted the Hearing

Of5cer’sreport for him, which was fundamentallyunfair. Nothing in Sierra Club provides

otherwise.

T&C also citesto WasteManagementofillinois v. CountyBoard ofKane County,PCB

03-104(June19, 2003)to supportits positionthat theCity did not haveto rely on theFindings

of Factpurportedlydraftedby Hearing Officer Boyd. However, WasteManagementdoesnot

support T&C’s position becausethe memo at issuein WasteManagementwas draftedby a

countyboardmember,andthatfactwasdisclosedto theCountyBoard. Therefore,therewasno

misrepresentationasto the authorof thatmemo,astherewasin this case. Becausethefindings

of fact in this casearereadily distinguishablefrom the memo at issue in WasteManagement,

Waste ‘Management is not controlling, as it does not stand for the proposition that

decisionmakerscanbemisledaboutwhois theauthorofareportor otherdocumentthat is to be

considerin a landfill sitinghearing.

T&C contendsthat this Board should not evenconsiderthe fact that Attorney Bohlen

violatedthe City ordinanceby draftingthe majority of theHearingOfficer’s Findings of Fact.

However,as admittedby T&C, this Board can considerthe violation of an ordinanceif that

violation contributesto fundamentalunfairness. T&C Brief, p. 35; seealso Gallatin National

Co. v. Fulton CountyBoard, PCB 91-256 (June15, 1992); Citizensfor ControlledLandfills v.

Laidlaw WasteSystems,Inc., PCB 91-89,90 Sept.26, 1991), In this case,it i,s clearthat the

failure of the HearingOfficer to personallydraft thefindings of fact contributedto fundamental

unfairnessbecausethe City Council wasvoting on a documentit believedwasdraftedby an

unbiasedhearingofficer, whenin fact,thedocumentwasdraftedby theCity’s attorney.
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Finally, T&C makeslight of the fact that Mr. Bohlendrafteda newversionof the City

Council’sFindingsandFactandConclusionsof Law, whichwassignedby theMayorbut never

actuallyvoteduponby theCity Council. T&C contendsthat is unimportantbecausethechanges

madewerenot significant;however,thatis simply not true. Manyof the changesmadeby Mr.

Bolilen aftertheCity Council met to approvethe findings andconclusionswere substantive,as

theychangedsignificantwordsand’ indicatedthat theCity Council madespecific findings when

no specific findings were madein the original document. PCB II, Pet. Ex. 14, pp. 5 1-52;

Appendix B to County’s brief. The changesmadeby Mr. Bohlen were so extensivethat a

summaryof them coveredsix type-writtenpages. Appendix B ‘to County’s Brief. Clearly, the

changesmade by Mr. Bohlen were more than mere corrections to typos and grammatical

changesasassertedby T&C. Rather,Mr. Bohlen’schangesweresubstantiveones,which were

nevervoteduponby theCity Council. This fact, in andofitself, establishesthat theproceedings

werefundamentallyunfair, astheconclusionsoftheCity Council wereneverevenvotedupon.

C. THE CITY COUNCIL’S ACTIONS DEMONSTRATED PREJUDGMENT
OF THE APPLICATION.

T&C contendsthat the lawsuits filed by theCity CouncilagainsttheCountyofKankakee

do not demonstrateprejudgmentof T&C’s application. However,a review of the timing and

substanceofthosesuits establishesotherwise. Thefirst suit, allegingan improperuseof funds

by KankakeeCounty,wasinstitutedthesamedayastheCounty’sbriefin Town & CountryI was

to be filed with this Board. That suit completelylackedmerit and wasdismissedby the trial

court; however,the fact that sucha suit wasfiled at thesametime Town & CountryI wasbeing

briefedraisesquite an inferencethat the City was attemptingto disrupt the County’s ability to

adequatelyrepresenttheCountyin Town & CountryI. Furthermore,theCity’s suit for injunctive

relief againstthe Countybasedon the County’s solid wastemanagementplanclearlyestablishes
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that evenbeforeasiting hearingon T&C’s application,theCity haddecidedit would grantsiting

approvalto T&C. This is truebasedon the explicit languagecontainedin theCity’s complaint,

which all but admitsthat it intendedto site the landfill anddid notwantanyinterferencein doing

so.

T&C assertsthat the issuesraisedby theCountythat occurredprior to this landfill siting

hearing are irrelevant. However, aspointed out in Petitioners’ initial brief, thoseissuesare

relevantbecausetheyestablishthatthe City Council decidedoverayearbeforethishearingeven

took place thatit wasgoing to approveT&C’s applicationbeforeevenhearingany evidence.As

such,this Boardshould examinethefactspresentedby Petitioners,which establishthat theCity

Council decidedlong agoto approveT&C’s applicationno matterwhat theevidencepresentedat

thehearingshowed.

D. T&C HAD IMPROPER EX PARTE COMMUNICATIONS WITH THE
DECISIONMAKERS.

AlthoughT&C assertsotherwise,it is clearthat T&C, throughits President,Mr. Volini,

had improperex partecommunicationswith the decisionmakers.T&C implies that the only

communicationsMr. Volini had with City officials were relatedto an industrial park that he

hoped to develop on land near his proposedlandfill. However, a review of the evidence

establishesthat Mr. Volini had other contactswith City officials. Most notably, Mr. Volini

participatedin a closedsessionmeetingwith the City Council andCity attorney. The minutes

for thatclosedsessionwerewithheldby theCity. TheCity assertsin its briefthatthe contentsof

that meetingwere somehowprivileged eventhoughtherewas clearlyno privilege attachedto

that meetingbecauseMr. Volini wasneverAttorneyBohien’s client. BecauseMr. Volini was

presentat the meeting, he destroyedany attorney-clientprivilege that would have otherwise

existedbetweenAttorneyBohlenand the City. As a result, the City should haveprovidedthe
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miiiutes to that meeting, but it refused to do so, establishingthat there were discussions

containedwithin thoseminutesthatthepartiesdid notwant theCountyto see.

Adding insult to injury, the City contendsthat there is “no evidenceto support the

conclusionthat any statementsmadein the executivesessionof the City Council in February,

2003 in anyway relatedto the yet to be filed siting application or in anywaybelittled the

reputationofthe objectorsorenhancedthereputationoftheapplicant’switnesses.”City Brief, p.

8. This statementis completelyuntruebecauseMr. Volini admittedthat at that meetinghe

discussedhis intent to file a new landfill siting application. PCB II, Pet. Ex. 23, p. 21.

Furthermore,thereis strong circumstantialevidencethat suggeststhat Mr. Volini and the City

discussedMr. Volini’s filing of a newapplicationbecauseon thevery sameday asthat meeting,

Mr. Volini contactedMr. YarboroughaboutMr. Yarboroughpotentiallyacting asa consultant

for theCity with respectto T&C’s newapplication. PCB II, Pet. Ex. p. 9. Furthermore,the fact

that thereis little evidenceaboutthe contentsof the closedsessionmeeting is understandable

since the City refusedto producethe minutes of that meeting. Becauseit was the City that

refusedto disclosethe contentsof that meeting,it is entirelydisingenuousfor the City to now

assertthat thereis no direct evidenceofwhatoccurredduringthat meeting,especiallysincethere

is evidenceandtestimonyto supporttheCounty’sassertionthat T&C’s applicationwasdiscussed

at thatmeeting.

In addition to the closedsessionmeeting,Mr. Volini had’ otherconversationswith the

City and its officials afterthe PCB disapprovedT&C’s applicationbut beforeT&C filed a new

application, including a conversationabout the City hiring a consultantgeologist. Such

conversationswere improperbecausethose conversationsrelated specifically to the siting

applicationthatT&C intendedto file.
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For the reasonsset forth aboveand outlined morethoroughlyin the County’s opening

brief, it is abundantlyclear that the siting proceedingswere fundamentally‘unfair, requiringa

remand.

CONCLUSION

Fortheforegoingreasons,Petitioners,CountyofKankakeeandState’sAttorneyEdward

D. Smith,pray that theIllinois Pollution ControlBoardissueanOrderreversingthedecisionof

the City of Kankakeewhich approvedthe Landfill Siting Applicationof Respondent,Town &

CountryUtilities, Inc. andKankakeeRegionalLandfill, L.L.C.

RespectfullySubmitted,

Onbehalfof theCOUNTY OF KANKAKEE,
ILLINOIS, andEDWARD D. SMITH,
KANKAKEE COUNTYSTATE’S
ATTORNEY,

By: Hinshaw& Culbertson

~SO~ ~ (H KL)
CharlesF. Helsten
RichardS. Porter
HeatherLloyd
Its Attorneys

H1NSHAW AND CULBERTSON
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P.O. Box 1389
Rock’ford, IL 61105-1389
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